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INTRODUCTION

Since the 1973 Congress approved the Interim Report on the basis that its
recommendations would require further discussion, the General Council
have considered comments from affiliated unions and from a number of
specialised TUC committees as well as taking full account of a resolution
relating to this subject adopted by the 1973 Congress.

The main additions to the body of the report as compared with the
Interim Report were designed to bring up to date the descriptive sections
and to take account of the policy amendments arising from Congress, and
from subsequent discussion by the General Council. For convenience, the
paragraph sequence is retained as far as possible from the Interim Report,
but it will be seen that some paragraphs have been extensively revised.

Chapter 5 is a new chapter which draws together those of the proposals
which require legislation. As is pointed out at the start of Chapter 5, it
should be emphasised that not all of the recommendations in the report are
legislative in character, but those which do require legislation have now
been set out under two broad headings: namely the Employment Protec-
tion Bill and industrial democracy legislation, the latter itself being
differentiated as between large private undertakings, the nationalised
industries and the public services.

The legislative outline was considered by the TUC-Labour Party Liaison
Committee at their April meeting. It is now expected that there will be a
White Paper on Industrial Democracy later in the year.
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Industrial Democracy

CHAPTER I
RECENT DEVELOPMENTS IN COLLECTIVE BARGAINING

1 Throughout their history trade unions have generated a substantial measure
of industrial democracy in this country. All of their activities have served to
further this objective. The term industrial democracy cannot be considered
outside that context. This report recognises that collective bargaining is and will
continue to be the central method of joint regulation in industry and the public
services, but there are a number of specific questions of close concern to work-
people which are not being effectively subjected to joint regulation through the
present processes of collective bargaining, and additional forms of joint regula-
tion are therefore needed, particularly as capital becomes more concentrated
and the central decisions of boards of directors seem increasingly remote from
any impact by workpeople through their own organisations.

Changes in the Structure of Bargaining

2 The Donovan report analysed in detail the shift in the centre of gravity of
trade union activity in some industries from the formal industrial agreement level
to the relatively informal local ““shop floor’ level. There is no need to reiterate
this analysis. The extent of these developments has of course varied between
unions and between industries, and has applied more specifically to the private
sector than to the public. Trade unions have increasingly recognised the need to
integrate shop steward organisation, where this exists, within their structure.
This has not been simple, in that the structure of company level bargaining is
frequently multi-union, and combine-level stewards committees (whether multi-
union or single union) are often difficult to fit into any geographically-based
union branch and officer structure. Nevertheless, there has been a relatively
recent, semi-formal extension and development of plant-level organisation, up to
company and combine-level erganisation, and the official structure has in most
instances effectively accommodated these changes. It is important to stress the
diversity of developments — in particular the distinction between developments
in the public and the private sectors — but indisputably these developments do
represent solid advances.

3 A feature of this process in the private sector, and also parts of the public
sector, has been the increasing participation by lay members in vital negotiations.
In parallel with these developments on the trade union side, the actual structure
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of negotiations and substantive agreements has shifted. The National Agreement
is now much less the normal “union rate’”, but can constitute a minimum to be
improved at plant and company level. This applies not only in industries such
as engineering but also in less well-organised industry such as food manufac-
turing. In some industries national agreements have become less important.
Nor is it unique to the private sector; in parts of publicly-owned transport, for
example. local arrangements are becoming increasingly important (though it is
important to recognise that the bulk of the public sector is still largely tied to the
central agreement as far as wages and hours are concerned). All this involves
greater local and lay participation than had been the case for the previous half-
century. Coupled with the extension of the areas of collective bargaining and
improvement of procedures at all levels, it represents a major increase in partici-
pation in collective bargaining.

The Scope of Collective Bargaining

4 In addition to changes in organisation, the substantive scope of collective
bargaining is continually being extended. Again the process varies widely from
industry to industry and between firms in the same industry. The TUC’s guide
Good Industrial Relations identifies non-wage areas where in the most advanced
cases unions are already in substantive negotiations with managements, but
which in the great majority of industries are still regarded as outside the scope of
collective agreement, and part of managerial discretion (subject in some cases
to consultation). These areas included trade union facilities (organisation, check
off, facilities for shop stewards) manpower planning (recruitment, training,
redeployment), job and income security (guaranteed week, pensions, sick and
industrial injury pay, discipline and dismissals), and disclosure of information.

Consultative Machinery

S A somewhat separate development is also of importance, though it has taken
place over a longer period : the gradual elimination of the separation of machinery
for consultation from that of negotiation. During and after the war, there was
widespread use of consultative committees separate from negotiating machinery.
This tended to have one of two effects: either the consultative machinery acted to
inhibit the development of local negotiating machinery, or at least to limit its
sphere of competence, or the consultative committees themselves tended to be
reduced to a formality discussing only trivia. In the public service, consultative
and negotiating roles have been combined since the beginning of the Whitley
Council system. In both private and nationalised industries there has been a
tendency for the two channels of communication to become merged, although
they are still clearly distinct in many instances.

6 There are however certain levels where there is no collective bargaining
machinery, and matters of fundamental substance which may not easily lend
themselves to formal negotiation, for example, the arrangements for discussions
of long term planning. Only in exceptional cases, such as international com-
panies, is there likely to be a major role for separate consultative machinery.
In this special case, consultative machinery is often a logical first step in relation
to the global board level of an international company’s operations. It is likewise
because of the exceptional circumstances of international companies that the
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suggestion of European Works Councils in the proposed European Companies
is seen in a different light from works council proposals more generally.

Procedural Innovations: The Status Quo

7 On the procedural side, the question of the “status quo’ has been one of the
most contentious issues in negotiations in the engineering industry in recent
years. Essentially it has been an argument about management prerogatives.
Unions have been urging that management decisions affecting workers’ interests
should be deferred until agreement is reached or the negotiating procedure
has been exhausted. The main area of argument has concerned the identification
of issues on which management would have to observe the status quo while trying
to persuade the unions to accept a change, from those issies on which unions
recognised that decisions were the prerogative of management. Outside en-
gineering, there are a number of other agreements in existence on this issue. The
provisions in these agreements vary and the conflict between management and
unions over which issues should be subject to joint regulation or to unilateral
managerial control is likely to remain a very contentious issue in the foreseeable
future. The General Council themselves in Good Industrial Relations produced

a model “status quo’ clause which could be part of a procedure for many
situations.

Changes in Work Organisation

8 In post-war years in the UK and in other advanced industrial countries, there
is little doubt that workers have become better educated. more demanding, more
aware of the power they possess, and more afftuent. This trend has been accom-
panied by changes in the technology and structure of industry. These have
included the creation of larger enterprises; the inter-dependence of production
units — and the creation of jobs that require less expenditure of physical effort
and less initiative in the way the work is performed. by the fragmentation
and rationalisation of work in a way that treats the operator as an appendage
of the machine. If a job gives a worker no opportunity to use and develop his
abilities in achieving a result that has some meaning for him, then it i; hardly
surprising if he feels increasingly alienated from his work and regards it as
something to be endured rather than as an activity providing intrinsic satisfac-
tion. The impoverishment of work through mechanisation and mass production
has been consistently identified as a social and psychological evil.

9 Futher changes in work organisation (and in patterns of working hours, e.g.
shiftworking) have occurred as a result of emphasis being placed on obtaining
increases in productivity and more efficient methods of working. Accompanying,
and linked with these changes, have been significant alterations in the types of
payments systems, e.g. measured day-work. The overall effect of these changes
may be said to have reduced the ability of workers to control the pace of working
and the flow of work, and to have changed the relationship between the work
done and the monetary reward received.

10 There has of course been a managerial response to these changes as well.
Some employers have recently become aware of the increasing tension being
generated by the developing structure of work organisation, and of the limits to

9




the economic benefits to be achieved through further rationalisation of work.
Various methods have been adopted in attempts to alleviate the situation. One
approach has been to try to develop a “softer” style of managerial control,
particularly at supervisory level — the so-called “human relations” school
approach. A second approach has concentrated on improving the working
environment as far as possible, by providing such improvements as better
lighting, better welfare facilities, use of ergonomics etc. A third approach has
involved attempts to re-structure and reorganise work tasks so as to avoid
undue fragmentation of jobs and to inject some interest, meaning, and work-
force control into the work situation. Into this category come techniques such as
job enrichment, job enlargement, job rotation, cellular manufacture etc. These
techniques involve allowing workers to change tasks relatively frequently and to
increase the number or quality of the tasks undertaken, while generally providing
more responsibility for control to work groups. The latter may be regarded by
supervisors as a threat to their status.

11 A degree of joint control was also achieved through a variety of piecework
and incentive working arrangements where mutuality applied. This also applied
in some of the productivity bargaining exercises, which began to play an import-
ant role in the 1960s. Such forms of agreement extended collective bargaining and
joint regulation to cover changes in working methods and practices, the intro-
duction of new machinery, manning practices, work flow, etc, and the pro-
ductivity bargaining approach also changed to some degree the nature of the
wage bargaining process, because increases in pay were negotiated on the basis of
future productivity or profitability. However, in the main, managements tended
to view productivity agreements as ‘‘one-off” exercises rather than a continuous
process involving an extension of joint regulation over the work organisation.
It should be recognised that although productivity bargaining did extend joint
control over some areas, the “buying out” of so-called restrictive practices did in
many cases involve a surrender of a significant degree of unilateral trade union
control of a more traditional - if negative — kind, for example control over such
areas as manning levels and demarcation.

Trade Union Tactics: Sit-ins and Work-ins

12 Significance must also be attached to the adoption of new or revised forms
of industrial action by trade unions, in particular in the face of managerial
decisions involving closures and large-scale redundancies. The UCS work-in and
the subsequent sit-ins and similar actions involved workers already employed at
an establishment taking control over that establishment, with the intention of
obtaining a change in management decisions. Four types of such action can be
distinguished: (a) work-ins; (b) sit-ins over major managerial decisions; (c)
collective bargaining sit-ins; (d) and tactical sit-ins.

13 The most significant instance of the work-in was at Upper Clyde Ship-
builders. The UCS work-in began on July 30, 1971. Its aim was the retention of
all four yards, with the full eight-and-a-half thousand workforce. Its defining
feature was the refusal of the employees to accept redundancy notices or to
register at the employment exchange. The work-in formally ended on October 10,
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1972 when the Co-ordinating Committee members returned to their trades after
three yards began operating under Govan Shipbuilders and the fourth yard
under Marathon Manufacturing. There have been relatively few real work-ins
besides the UCS example though similar tactics have been used at Sexton’s
Leather Workshop in Fakenham, Norfolk, and at Briant Colour Printing.

14 “Sit-ins” against closures took place, involving workers taking complete
control of the factories but not carrying on working. These occupations thus
combined the characteristics of a strike with those of a factory takeover. Usually
the issue over which action was taken was the closure of a relatively isolated, and
relatively peripheral plant by larger combines. Four such sit-ins that were wholly
or partly successful were: Plessey (Alexandria), Fisher-Bendix, Allis Chalmers.
and the former B.L.M.C. Thorneycroft factory at Basingstoke. There was also a
spate of sit-in strikes as part of the 1972 engineering industry dispute. In some
instances, what might be called a ‘“‘tactical” sit-in has been used, as part of a
wider strategy rather than as the major strategy in itself. This can range from a
half-hour sit-down at a production line to a sit-in of a few days, without taking
over the factory completely. Quite often instances of this type of immediate action
by workers at the shop-floor level go unreported. In addition, there has recently
been the development by unions of other approaches for resisting projected
closures. Purchase by workers’ cooperatives has been one of these, and variants
have been seen at the former Norton Villiers Triumph factory at Meriden,
and at the former Scottish Daily Express.
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CHAPTER 2
JOINT REGULATION IN THE PRIVATE SECTOR

15 This chapter examines the legal and quasi-legal rights of workers over
economic and managerial decisions within the private sector of UK industry. The
situation under UK company law is quite simple. The managerial decisions of
the board of British companies (which in the UK company structure is a single
board consisting of both full-time management and part-time outsiders) have to
be made in the best interests of the shareholders, i.e. the owners of the enterprise.
Moreover, directors cannot allow any other financial interest or responsibility in
their capacity as directors, other than responsibility to shareholders. Hence,
although there is no legal prohibition on ‘“‘worker directors”, this effectively
rules out any worker representative of any description being on the board of a
UK company under present legislation.

16 The rights of shareholders and the board’s responsibility to the share-
holders are in law limited only in certain specific directions: by laws on safety,
hygiene, pollution for example, and by laws on redundancy provisions. There is,
legally speaking, no responsibility on the part of the board to its employees
collectively, or to negotiate or consult with their representatives. Collective
bargaining of course provides a de facto control and involvement in management
decisions but has no legal foundation in company law. Moreover, the scope cof
collective bargining normally excludes major managerial decisions such as
future investment programmes. Indeed workers do not even have rights to
information on how their enterprise is run.

Rights to Information

17 The control of information about the company’s activities has been a basic
aspect of the managerial prerogative that has proved extraordinarily difficult to
break down. Yet the very fact of collective bargaining requires some degree of
mutuality of information, and the process itself is greatly facilitated by better
information to both sides. This has been recognised by more enlightened
managements. But information also means potential power. The provision of
information direct to workers or negotiators could provide the potential basis for
a degree of de facto control over aspects of a company’s activities. At present,
company law only requires disclosure to shareholders, and this information
is publicly available in annual accounts and returns lodged at Companies House.

18 The amount of information currently available to negotiators varies
considerably according to subject. There is generally much less information on
such manpower control questions as turnover and earnings, as opposed to
factual questions of rates of pay. In some cases, production data may be provided
in connection with the operation of incentive schemes, but associated unit and
total cost data is rarely made available. Overall financial information is generally
limited to the summaries required under company law to be provided to share-
holders and relatively few companies pass even this limited information direct
to employees.
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19 While the provision of regular information as of right is still not the
norm in industry, information is sometimes made available by way of a
concession during the course of negotiations. There have been instances
of companies agreeing to open their books to negotiators, By contrast,
others provide no information whilst still trying to counter wage claims on the
basis that increases cannot be afforded. It should be recognised that workers
have a right to information about their conditions of employment and the
factors, such as productivity, efficiency and profits, affecting their earnings, in
order that they can evaluate and negotiate improvements.

20 It will be recalled that following initital discussion with the Labour Govern-
ment in 1969, the General Council published in their report to Congress, and in
their Good Industrial Relations Guide in 1971, a list of the headings of informa-
tion required to facilitate informed collective bargaining. Among the topics
covered in the list were manpower and financial performance data, prospects and
plans and details of ownership. The information requirements of collective
bargaining and the development of industrial democracy are clearly much wider
and more specific than those of investors and the general public. For this reason,
it has been agreed between the TUC and the Labour Party that legislation in
the form of an Employment Protection Bill should lay down certain basic
information rights and provide support for those negotiating improvements in
information provision.

21 Certain unions are looking to the establishment of information agreements
through which workpeople could be provided with the data necessary to the
better understanding of the relationships between pay, profits, organisation,
efficiency and prospects. This would be a step toward democratisation as well as
being an essential element in the collective bargaining process. There is of course
the problem of the confidentiality of certain types of information. There are two
problems: first, the need to maintain the privacy of trade secrets; and, second,
the need not to disclose vital financial data to competitors. These problems are
important but they should be put in perspective and there is clearly a danger that
if too much weight is given to the confidentiality problem it can be used as an
excuse for management to evade the issue of disclosure.

22 The amount of information which is currently made available direct to
workpeople varies considerably. There have been some instances of companies
agreeing to open their books to negotiators. Other companies circulate copies
of annual accounts and reports. Yet others provide no information whilst still
trying to counter wage claims on the basis that increases cannot be afforded.
Because of the complex nature of collective bargaining arrangements it would
be unrealistic to try to cover comprehensively. in an information agreement, all
the topics on which unions might require information either for collective
bargaining or for consultation or participation. Information to be disclosed
would be determined by negotiators for themselves. The list set out in Good
Industrial Relations was not comprehensive or exclusive; it indicated the range
of topics on which information should be provided. This is not to say. however,
that there should be no minimum levels of information provided.
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Worker Participation and Joint Control

23 Inrecent years, from a number of groups of disparate ideological persuasion,
the theme has emerged that the present UK company structure, with the responsi-
bility of management limited to acting as agents of the shareholders, is outmoded.
On the one hand, paternalistically-based schemes have been put forward for
financial participation, either through employee — shareholding or profit sharing.
These schemes have on the whole been a charade of participation, and given
workpeople none of the substance of control which has remained firmly vested
with the leading shareholders. More radical attempts to establish a different
system have included small communal enterprises such as Scott Bader (based
on co-operative worker ownership and a council which decides on the distribu-
tion of any surplus) and a few producer-co-operatives; plus the long standing —
but not particularly instructive — example of John Lewis. But these are small
and insignificant on the British industrial scene. At the same time there have
been calls for statutory works councils, and proposals to alter the Companies
Act so as to make workers ““‘members’” of the company equal in status with
shareholders. More radical calls are being made for direct workers’ control or
self-management, which strike at the heart of the present ownership pattern.
Again these ideas have not been put to the test for any sustained period in
a significant enterprise. In short, a wide range of opinion agrees that the present
Companies Act is inadequate because of its failure to provide for institutiona-
lised worker-participation or control. The ways in which it is suggested the Act
should be changed, however, vary widely.

24 The traditional British trade union attitude to schemes for *““participation”
in management of private industry has been one of opposition. It has been con-
sidered that the basic conflict of interest between the workers and the owners of
capital and their agents prevents any meaningful participation in management
dgecisions. The reasoning behind this opposition has varied from the claim that
the trade unions’ job is simply and solely to negotiate terms and conditions, and
not to usurp the function of management, to the proposition that trade unions
should not be collaborationists in a system of industrial power and private
wealth of which they disapprove. However, the TUC’s 1966 evidence to the
Donovan Royal Commission took a much more flexible approach. That docu-
ment referred to the extension of the scope of collective bargaining to include job
content, the gradual merger of areas previously covered by joint consultation
with negotiating matters and subject to negotiating machinery, and other instan-
ces of de facto participation in managerial decisions, and went on to argue that
this fundamental conflict of interest was not necessarily an overriding obstacle to
participation of worker-representatives on boards of management:
... a distinction needs therefore to be drawn between the negotiating func-
tion of the employer and the overall task of management. Once this distinction
is established, it can be seen that it does not detract from the independence of
trade unions for trade union representatives to participate in the affairs of
mangement concerned with production, until the step is reached when any of
the subjects became negotiable questions as between trade unions and
employers.

25 The document then went on to advocate two things: first that there should be
14



trade union representation at several levels of an enterprise; and second, that there
should be representatives at the highest level, the board level, and discretionary
legislation to provide for worker participation.

26 The TUC’s Donovan evidence recognised that there is an obvious concep-
tual difficulty, given existing company law, in envisaging how the appointment or
election of a trade union representative to the board of the company would affect
the rights of shareholders through the AGM to elect whoever they wish to the
boards but concluded that ““this is probably more an apparent difficulty than a
real one”’. The document did not take any further the question of changes
necessary in company law. The 1967 Labour Party Report on Industrial Demo-
cracy did not dismiss the idea of ““worker directors’ in the private sector, pro-
vided they had ‘“‘specific statutorily established rights and responsibilities to
fulfil””, but it took the line that, because of the institutional difficulties and the
legal and *‘conflict of interest” problems in the private sector, the question of
worker representation in the private sector should await the completion of the
other items in their proposals.

Practice in Western Europe

27 With entry into the EEC, the UK Government will need shortly to take at
least a preliminary attitude to worker participation on the West European
models. In these circumstances it is necessary to look at West European ex-
perience. But is also important to recognise that there is a wider range of different
systems currently in force, or about to be brought into force, in W Europe, and
equally wide range of trade union attitudes towards these systems.

28 In WesT GERMANY, there has been legislation since 1952, governing the
establishment of works councils, and providing for one third representation on
supervisory boards with separate and more advanced provisions in the coal and
steel industries. The system has been substantially extended by the 1971 legis-
lation, and increasingly, the system has been dominated by trade union activity.
However, it is important to recognise that machinery for election both to works
councils and to supervisory boards is separate from trade union machinery. It is
also important to realise that the system depends on the ““dual board™ approach,
with the supervisory board separated from the management board (although
employee representatives on the board have control over the appointment of the
labour director to the management board and an important veto over major
management board decisions). Important new proposals have been made
public during 1974, which will cover all firms with more than 2,000 workers
(outside coal, iron and steel). A 50-50 division of the supervisory board is to
be instituted, but the employees’ side will have to have compulsory allocation
of seats to white-collar workers, and to managerial and executive employees of
more senior levels.

29 In the NETHERLANDS, works councils — in this case joint employee-manage-
ment — have operated since 1950, and perform a mainly consultative function.
However, recent legislative changes give the works council wide powers of
veto. In addition, the employee representatives on the works council as well as
the shareholders have the right to nominate and veto members of the supervisory
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board, thus maintaining a degree of accountability. However, nominees may not
be company employees nor fulltime union officials in negotiation with the com-
pany. In BELGIUM, there is a system of works councils (joint bodies) established
in 1950, and covering all companies employing more than 150 persons. A
Government decree of November 1973 required companies to reveal to works
councils information on finances, operations, relations with subsidiaries and
other companies, and future plans. Belgium is currently considering schemes for
supervisory boards. In FRANCE, there is a legal requirement to have a works
council of a consultative nature in all companies with about 50 employees,
but this is frequently not observed. There is also provision for employee represen-
tatives to sit on company boards as non-voting observers. In ITALY, the legisla-
tion for participation in the Constitution has never been enacted, although
works councils in a consultative role do exist under a national agreement
between unions and the employees.

30 Hitherto in Scandinavia. the systems have been based on voluntarily agreed
works councils. and voluntary systems of codetermination at board level (eg in
Volvo). However. the 1970 Norwegian legislation and the 1973 Swedish and
possible Danish legislation will substantially alter this situation. The NORWEGIAN
system now requires all companies of over 200 employees to establish a “‘joint
assembly’” equivalent broadly to the supervisory board with one third of all
members elected by the employees direct. The assembly elects the management,
and controls its major investment decisions. The Norwegian system appears to
differ from the German and Dutch models in these vital respects: it explicitly
recognises trade union machinery: it allows trade unionists to be appointed to
the board of management as well as the representatives board; and it has powers
to overrule both the board of management and the AGM of shareholders in
certain respects. The SWEDISH system. introduced only in May 1973. provides for
the election of two employee representatives to the unitary board of management
of the company (this is not a set proportion of the board, as numbers differ). with
powers to vote on all decisions except collective agreements. Elections are solely
through trade union machinery. The DANISH scheme, which went into effect
at the start of 1974, is similar to the Swedish, giving employees the right to name
two representatives on the board of directors. It is however discretionary
rather than compulsory (the choice lying with a ballot of workers). Election is
not through trade union machinery.

31 Itis important to recognise that all these schemes -- with the possible excep-
tion of the Norwegian — still leave the ultimate control of the company in the
hands of the shareholders. This ultimate property right is not affected by par-
ticipation in the decision-making process (but see Chapter 4).

Attitudes of European Unions to Codetermination

32 It is perhaps useful briefly to examine union attitudes to the practice of the
various forms of codetermination, and hence also the new EEC proposals. The
two main institutional aspects are: works councils. and rcpresentation on com-
pany boards. Attitudes to both these institutions vary according to the differing
practices in the EEC countries, and according to the general stance of particular
unions towards participation in management. On the whole. however, there is
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widespread disappointment with the way in which works councils have operated.
33 In GERMANY, until recently the works council machinery was virtually an
alternative to the development of trade union activity and strength at company
and plant level, and to a significant degree inhibited this development. However,
DGB nominees now effectively control 70 per cent of works councils (although
works councils and trade union machinery and office-holding are still rigidly
separated). The DGB are in favour of retaining and extending the statutory
status of works councils and the areas that are statutorily laid down as being
subject to agreement with them. The DGB are strongly in favour of participation
on boards, and indeed are the main driving force in the incorporation of these
ideas into EEC thinking. In the NETHERLANDS, the rather different statutory
joint works councils, to which all major investment and closure decisions must
defer, have been seen to have several advantages by the NVV, and the other
Dutch unions. In FRANCE, works councils are not widespread, and their powers
have been found to be very limited. The (communist) CGT are absolutely
opposed to the idea of participation in management of a mixed economy, and
oppose both works councils and representation on boards. Whilst supporting
works councils, the (socialist) Force Ouvriere and the (former Christian) CFDT
are both highly suspicious of the idea of representation on boards. In BELGIUM,
the Christian trade unions are in favour of both types of involvement in manager-
ial decisions, whilst the (socialist) FGTB are broadly against. Whilst not wishing
to abolish works councils, they would completely transform their role, which in
Belgium has been largely consultative, into machinery for unilateral and joint
executive control by the unions with national links between works councils.
The FGTB are strongly opposed also to participation on boards. In ITALY, the
(communist) CGIL and the (socialist) CSIL and UIL are suspicious, but not
entirely hostile to the ideas currently being debated.

34 Outside the original six member-nations of the EEC, unions are also looking
at similar proposals. In DENMARK, NORWAY and SWEDEN support from the
unions has been forthcoming for experiments in representation on boards, and
for the new Norwegian scheme outlined above. The extension of powers of
works councils (largely union-controlled in Scandinavia where they exist) is
also welcomed. In AusTRIA, the OGB have recently persuaded the socialist
Government to raise the level of representation on boards of large companies
to 50 per cent.

The EEC Proposals

35 There are two distinct but in some ways related proposals that are currently
being put forward from the EEC itself:

(a) The proposed statute for the *“European Company”

(b) The draft Fifth Directive on Company Law.

The second of these proposals is in many respects the more important.
Whereas the first proposal concerns a draft which has been known of for many
months, but which has a limited application, the second proposal, produced by
the EEC Commission in September 1972, will potentially apply to nearly all
public companies in Europe of over 500 employees. The EEC Council of Minist-
ers is likely to consider the European Company Statute during this year. In
contrast, consideration of the fifth directive is less far advanced and it is currently
being examined by the European Parliament.
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Proposed Statute for the European Company

36 This proposed statute is not intended as mandatory. As is stated in the
preamble, the “‘European Company™ is a new form of legal entity envisaged as a
probable result of the rationalisation and merging of companies operating at
Community level. There is no suggestion that any particular category of company
or grouping of companies should be obliged to register as a European Company.
Indeed, the general expectation is that most companies will for the foreseeable
future wish to continue operating as national companies, albeit with sub-
sidiaries or associates in other European countries, but these in turn will be
registered as national companies in the country in question.

37 The introduction to the draft statute refers to the three authoritative bodies
in the European Company, namely (a) the general meeting; (b) the supervisory
board and (c) the board of management. The EEC document sets out clearly
the function of the general meeting which is broadly equivalent to the general
meeting of shareholders in the UK. It is important to note that the general
meeting of shareholders remains the supreme body of the Company. The
division between a supervisory and a management board, however, would mean
the separation of the function of UK boards into two entities, dividing overall
direction of policy from executive management. The general meeting will be
responsible for the appointment of two-thirds the membership of the supervisory
board and the employees of the company will appoint one-third. Employee
representation is not to be by direct election. The “workers’ representative
bodies’ set up under national law will vote in proportion to their constituents.
This refers to the works council in the German context, but there is no obvious
corresponding body in this country. The employee representatives have “the
same rights and duties as other members’’. At first sight, this means that trade
union representatives would be bound to have regard principally to the interests
of shareholders and it is of course important to establish that this is not what is
meant. The supervisory board will have unlimited rights of rejection and control
over all ccimpany activities and will be required to ‘““have regard for the interest
of the Company and of its personnel”.

.

38 The proposed statute asserts the right of workers to “unite in defence of
their interests”. It sets out the basis for a *“ European Works Council™ representing
the employees in each establishment of the undertaking. Although reference is
made later to ‘‘the possibility of concluding collective agreements between the
European Company and the unions represented within the undertaking™ the
rest of the relevant articles are devoted to the membership and powers of the
European Works Council. The European Works' Council would be established
in every European Company which had establishments in more than one member
state. The statute, which was drafted before the UK became a member of the
EEC, lists the bodies set up under laws of member states which constitute
employee representative bodies for the purpose of this statute. Article 66 lists
seven subjects on which decisions may be made by the board of management
only with the agreement of the European Works Council: recruitment, promo-
tion and dismissals: vocational training; terins of remuneration; safety and
health; social facilities; hours; and holidays.
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Draft Fifth Directive on Company Law

39 The second proposal concerns the fifth directive on company law which
was circulated in draft by the EEC Commission at the end of September 1972.
This draft directive would cover all the companies of more than 500 employees
which have the status of “*societes anonymes’. This term has no exact equivalent
in Britain but it can broadly be designated as public limited Lability companies.
In other words, it is understood that all companies quoted on the stock exchange
would be included but the Government have yet to give some guidance as to how
specifically this should apply to nationalised industries, public authorities, or
large private companies in Britain.

40 The proposed directive includes a similar structure for companies to that
proposed for the European Company statute with a supervisory board, manage-
ment board and general meetings of shareholders. With some minor variations,
it likewise sets out the principles of workers’ representation on the supervisory
board. However, the directive provides two alternative systems for appointing
the supervisory board. In the first system which can be roughly described as the
German system, at least one-third of the board must be appointed by the workers.
The member states have the discretion to devise different means of appointment
— either by the workers, by direct election, or by their representatives (presum-
ably this would be interpreted as works council representatives in the German
context, or in the UK context perhaps recognised shop stewards or convenors or
officials of recognised unions), or by recognised trade union machinery as such.
Alternatively, the Dutch system provides for a system of cooption for the whole
supervisory board including any workers’ representatives. Both the workers’
representatives and the general meeting of shareholders have the right to oppose
the appointment of any particular candidate on grounds of incapacity (but this
has to be sustained by an independent tribunal). On this system it is not laid down
specifically that at least one-third of the board should consist of worker-rep-
resentatives, but merely that there will be a “balance” of representatives having
regard to the interests of the company, the shareholders or the workers. Nor does
it make clear who in the first instance are the ‘““worker-representatives’ who have
this modified power of veto. Presumably in the Dutch system they would be
workers’ representatives on the works council, but how this could be adapted to
the UK is obscure,
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CHAPTER 3
JOINT REGULATION IN THE PUBLIC SECTOR
NATIONALISED INDUSTRIES

The Legislative Position

41 The changes over the past twenty years in the public sector have been of
equal importance to those in the private sector. Most nationalised industry boards
consist of two types of director — full-time and part-time. Trade unionists have on
occasion been appointed to full-time posts on nationalised boards in which case,
obviously, they have severed their links with their trade union. The main area of
trade union appointments, however, lies with part-time directors appointed at a
salary of £1,000 per annum. Provisions for local membership in the post-war
nationalisation statutes are based on the view that it was not in the best interests
of the workpeople of a nationalised industry to have, as directly representative
of them, members of the controlling board who would be committed to its joint
decisions. They enable the responsible Minister to appoint to the board of man-
agement of the nationalised undertaking, and in some cases to area boards, trade
unionists or others with special knowledge or understanding of the employees’
point of view — but not as representatives. At the same time most nationalisation
statutes have specifically provided that Ministers should not appoint to the boards
of nationalised undertakings, anyone whose interests are likely to effect pre-
judicially the exercise and performance by him of his functions as a member of
the board. A provision of this kind was included in the 1969 Post Office Act and
in the 1967 Iron and Steel Act as well as the post-war nationalisation legislation.
These provisions have in practice been taken to preclude the appointment to the
board of a nationalised undertaking of a trade union lay member of official who
continues to engage in trade union activities in the industry concerned. It was also
the practice to avoid appointing to nationalised boards trade unionists who have
been active in trade union affairs in the same industry.

42 Considerable discretion remains with the Minister in interpreting this
“conflict of interest” rule, and at times it has been interpreted flexibly. The
abortive Ports Bill in 1970 departed from this “conflict of interest” clause, but
the change of Government prevented this reaching the statute book. On public
boards the members with a trade union background are in almost all cases still
from unions with no membership within the Board’s employees.

EEC Regulations

43 As in the privawe sector, the impact of EEC regulations will necessitate a
change of approach from the Government towards the principle of worker-
participation on public authorities. In the first place, minor parts of publicly-
owned industry (e.g. Rolls Royce, Harland & Wolff, Cable and Wireless) will be
subject to the fifth directive on company law harmonisation (see Chapter 2)
because they are limited companies. Secondly, specific EEC regulations relating
to the public sector will eventually be promulgated. (For example, the draft
directive relating to railways provides for employee representation on the
board; in state-owned coal and steel enterprises, representatives of a third to a
half will be required eventually.)
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4

Development of TUC Policy

44 In the immediate post-war period, the General Council view was that the
representation of the workpeople on bodies outside the collective bargaining
arena should be limited to consultative bodies. There should not be represen-
tation of the workpeople of the enterprise on the board of management, or on
any other executive or policy-making body. In relation to nationalised industries,
the 1944 TUC document on post-war reconstruction said :-
“It does not seem by any means certain that it would be in the best interests of
the workpeople of a nationalised industry to have, as directly representative
of them, members of the controlling board who would be committed to its
joint decisions . . . trade unions should maintain their complete independence.”
This position continued to be the basis of TUC policy into the 1960s. It meant
that trade unionists appointed to boards of nationalised industries and similar
bodies were appointed from “‘outside™ the industry concernad. However, there
was during this period increasing criticism about the lack of any continuing
relationship between these “‘outsider™ appointments and the workers and trade
unions within the industry; these criticisms were linked to more general dis-
illusion with the failure of the nationalised industries to evolve a form of industrial
relations and industrial democracy clearly distinct from that of the private
sector, despite the generally much more favourable attitude to trade unionism.
This was tied in with the disillusion with joint consultative arrangements. At the
same time, it was notable that the total number of trade unionists appointed to
boards declined.

45 In 1966, the TUC's evidence to the Donovan Commission reviewed its

experience and took a much more flexible. and positive line towards worker-

participation in the public sector:
“The experience of the last twenty years at home has stimulated new thinking
on all aspects of industrial organisation and there has also been the experience
of a whole variety of developments abroad. A new approach to industrial
democracy in the nationalised industries can now be based on the experience
of running these industries. There is now a growing recognition that at least in
industries under public ownership provision should be made at each level in
the management structure for trade union representatives of the workpeople
employed in these industries to participate in the formulation of policy and in
the day to day operation of these industries.”

46 The TUC thus envisaged provisions for representatives of workpeople to be
involved in both the formulation of policy and the day to day management of
these industries, not only at Board level, but also **at each level in the manage-
ment structure’. This represented a major change in principle in the TUC's
approach. The representative approach has not yet been adopted across the
board by the General Council, and they have not so far sought to change the
attitude of the Government in principle.

47 Developments have occured rather on an ad hoc basis, and the General
Council have therefore taken a different and more flexible pragmatic attitude.
The view is now taken that union members of nationalised industry boards should
on occasion be appointed in a representative capacity. The General Council
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urged that appointments to the nationalised undertakings set up under the 1968
Transport Act should be from unions who organised employees of the boards.
In regard to the 1970 Ports Bill, they urged that the Port Boards should include
representatives drawn from their own employees. In 1967, the Worker Director
Scheme in the British Steel Corporation was agreed between the TUC Steel
Committee and the BSC, though this related to appointment to divisional boards,
not the main executive board of BSC. (The Worker Director Scheme is discussed
in more detail below.) In March 1970 the then DEP asked the General Council
for their views on the appointment of workers’ representatives to the boards of
both public and private enterprises. The General Council gave their preliminary
views on the questions raised. In relation to nationalised industry, the General
Council view was that trade unions should be able to nominate representatives
from the industries concerned and these representatives should be free to
continue to play a normal part in trade union activity in the industry.

48 The 1970 Congress resolution took up the theme of the Donovan evidence
more directly, calling upon the Government to introduce legislation providing
for trade union representatives on the management boards of all nationalised
undertakings. The 1971 Congress resolution also called on the General Council
to actively support the development of the principle of “direct participation by
public service workers”’.

49 Meanwhile, other specific policy decisions were being taken by the General
Counci! which reflected the change of approach foreshadowed by the Donovan
Evidence. In 1972, the Transport Industries Committee considered the question
of appointments to the boards of the new authorities in the Civil Aviation field,
and have recommended the appointment of trade unionists from unions within
the industry. This has not been accepted by the Government. In addition, the
Health Services Committee have considered the question of trade union appoint-
ments to the new Regional Health Authorities and have advocated appointment
through the TUC of trade unionists from unions within the field of operations of
the NHS (although at the same time trade unionists from outside the industry
should be appointed to represent the wider interests of the community on the
boards). The Local Government Committee have also proposed that trade union
representations on the new Regional Water Authorities should come from unions
within the industry. This again has however been turned down by the Secretary
of State. who instead asked the LGC for nominations of trade unionists from
outside the industry. In all cases the TUC has also suggested that the respon-
sibility for appointment be operated through the TUC and its industrial com-
mittees.

50 These ad hoc policy decisions taken together represent a major shift of TUC
policy, although it is not necessarily to be supposed that the same pattern would
apply to all areas of publicly-owned industry and public services; it may well be
that a different pattern of representation would be more appropriate in some
parts of the public sector. In no case, however, has the Government yet indi-
cated its agreement with the TUC’s approach.

Worker-Directors in Steel

§1 The major innovation in worker participation in the public sector does not

22






	img001.pdf
	img002.pdf
	img003.pdf
	img004.pdf
	img005.pdf
	img006.pdf
	img007.pdf
	img008.pdf
	img009.pdf
	img010.pdf
	img011.pdf
	img012.pdf
	img013.pdf
	img014.pdf
	img015.pdf
	img016.pdf
	img017.pdf
	img018.pdf
	img019.pdf
	img020.pdf
	img021.pdf
	img022.pdf
	img023.pdf
	img024.pdf

